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STATEMENT OF THE | SSUE

Whet her the Respondent conmmtted the violations alleged in
the Adm nistrative Conpl ai nt dated Cctober 22, 2001, and, if so,
the penalty that should be inposed.

PRELI M NARY STATEMENT

In a three-count Adm nistrative Conplaint dated October 22,
2001, the Departnent of Health ("Departnent") charged Steven
Pliskow, MD., with violations of three provisions of the
Florida Statutes governing the practice of nedicine. These
al l eged violations involved the treatnment provided C. B., a
patient in a weight loss clinic operated in 1996 and 1997 by
Dr. Pliskow and ot hers.

The allegations in the Adm nistrative Conplaint are as
foll ows:

(a) In Count I, the Departnment charged that Dr. Pliskow
had vi ol ated Section 458.331(1)(t), Florida Statutes, by
practicing nmedi cine bel ow the accepted standard of care,
specifically by (1) failing to conplete a physical exani nation
and/ or obtain a conplete history of C.B. prior to starting her
on a weight loss program (2) failing to provi de adequate
supervision to an Advanced Regi stered Nurse Practitioner
("AAR N P.") and personally reviewing C.B.'s chart; and
(3) failing to docunent in C.B.'s nmedical records justification

for the course of treatnent and dosage of nedicati on.



(b) In Count Il, the Departnent charged that Dr. Pliskow
had vi ol ated Section 458.331(1)(m, Florida Statutes, by failing
to keep witten nedical records justifying the course of
treatment and dosage of nedication provided to C. B.

(c) In Count I1l, the Departnent charged that Dr. Pliskow
had viol ated Section 458.331(1)(1)(q), Florida Statutes, by
prescribing a |l egend drug outside the course of his professional
practice, specifically by failing to docunent in C B.'s nedi cal
records her course of treatnment and dosage of nedication

Dr. Pliskow tinmely disputed the facts alleged in the
Adm ni strative Conplaint and requested an adm nistrative
heari ng. The Departnent forwarded the matter to the D vision of
Adm ni strative Hearings for assignnent of an adm nistrative |aw
judge, and the final hearing was held, pursuant to notice, on
February 6 and 7, 2002.

At the hearing, the Departnent presented the testinony of
Amy W ndham records custodian fromDelray Medical Center;
patient C.B.; Ira Fine, MD., C.B.'s primary care physician; and
Kevin Holthaus, M D., the Departnment's expert w tness.
Petitioner's Exhibits 3, 4, and 13 were offered and received
into evidence; Petitioner's Exhibit 12 was offered and rejected,

but was not proffered. Petitioner's Exhibit 3 was received



subject to a hearsay objection, and its use is governed by the
[imtation of the use of hearsay evidence in
Section 120.57(1)(c), Florida Statutes (2001).

Dr. Pliskow testified on his own behalf and presented the
testinony of Mark Multach, MD., his expert wtness, and
Ki nberly Payne, an AR N.P. who worked in the weight |oss
clinic. Respondent's Exhibits 1, 4, 5, and 6 were offered and
received into evidence. In addition, prior to the final
hearing, Dr. Pliskow filed Respondent's Request to Take Judicia
Notice, in which he requested that official recognition be taken

of the opinion in Alvarez v. Smth, 714 So. 2d 652 (Fla. 5th DCA

1998); Sections 464.003 and .012, Florida Statutes (1995); and
Rul es 64B8-35.001 and .002, Florida Adm nistrative Code. The
noti on was granted at the hearing, and official recognition has
been taken of these docunents.

The four-volune transcript of the proceedings was filed
with the Division of Adm nistrative Hearings on February 25,
2002, and the parties tinely filed proposed findings of fact and
concl usions of |aw, which have been considered in the
preparation of this Recommended Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence presented at the
final hearing and on the entire record of this proceeding, the

follow ng findings of fact are nade:



1. The Departnent is the state agency responsible for the
i nvestigation and prosecution of conplaints involving physicians
licensed to practice nedicine in Florida. See Section 455. 225,
Florida Statutes. The Board of Medicine is the entity
responsible for regulating the practice of nmedicine in Florida
and for inposing penalties on physicians found to have viol ated
the provisions of Section 458.331(1), Florida Statutes.

See Section 458.331(2), Florida Statutes.

2. Dr. Pliskowis, and was at the tines material to this
proceedi ng, a physician licensed to practice nedicine in
Fl orida, having been issued |icense nunber ME 0054211, and he is
Board-certified in Cbstetrics, Gynecol ogy, and Forensic
Medicine. At the tinmes material to this proceeding, Dr. Pliskow
practiced obstetrics and gynecol ogy with three other physicians,
Dr. Ackerman, Dr. Herbst, and Dr. Aqua, under the nanme "Advanced
Wnen's Heal t hcare."

3. In 1996, Dr. Pliskow, Dr. Ackerman, and Dr. Herbst
establ i shed the Conprehensive Wight Loss & Nutrition Center
("Center") as a separate corporation. Kinberly Payne, an
A RN P., was the adm nistrative director of the Center, and, in
addition to adm nistrative duties, her job responsibilities
i ncl uded supervision of the nursing staff working in the Center,

direct patient care, and staff training. The four physicians



practicing at Advanced Wonen's Heal t hcare were the designated
supervi sing physicians for staff of the Center.

4. Bariatrics is the subspecialty dealing with the nedi cal
treatment of obesity, and the four physicians supervising the
Center, as well as Nurse Payne, were nenbers of the Anerican
Society of Bariatric Physicians. As nenbers of this
organi zati on, the physicians and Nurse Payne received two
monthly journals, a biweekly newsletter, a nonthly magazi ne, and
faxes and e-nmils containing updates on standard-of-care issues,
nmedi cati on changes, updates fromthe Federal Drug
Adm ni stration, and suggested treatnent changes and
recommendati ons. The organi zati on al so provi ded educati ona
prograns and training opportunities for its menbers.

5. In accordance with the recommendati ons of the American
Society of Bariatric Physicians, the Center's weight |oss
program incl uded a behavi or nodification program a diet
provi di ng between 1200 and 1400 kil ocal ori es per day; and an
exerci se program desi gned for each of its patients. 1In
addition, if the patient was an appropriate candi date, the
Center prescribed anorectic nedications, including the
conbi nati on of the drugs Phenterm ne and Fenfl uram ne conmonly

known as " Phen/ Fen."



Wei ght Loss Prot ocol

6. At the tinmes material to this proceeding, AR NP.s
were all owed under Florida |aw to practice i ndependently under
t he general supervision of a physician who was accessible to
themif they needed a consultation or evaluation of a patient.
See Sections 464.003(3)(c) and 464.012(3), Florida Statutes
(1995); Rule 64B8-35.002, Florida Adm nistrative Code. Anpbng
other things, AR NP.s were allowed to perform physi cal
exam nations of patients, to take nedical histories, to initiate
treatment progranms, to prescribe certain types of drugs, and to
eval uate patients for signs and synptons of side effects
associated with nmedications. A R N P.s could not, however,
prescribe drugs that were classified as controll ed substances.

7. Nurse Payne, and another A. R N P. subsequently hired to
work at the Center, practiced under the general supervision of
Dr. Pliskow, Dr. Ackerman, Dr. Herbst, and Dr. Aqua and in
accordance with a protocol setting forth the respective duties
of the AR N P.s and of the physicians in the various areas of
practice at Advanced Wnen's Heal thcare. The protocol was filed
with the appropriate state agency.

8. Section Four of the protocol dealt with weight |oss.
Pursuant to the general guidelines, the AR N P.s working at the
Center were "responsible for the assessnent and managenent of

overwei ght individuals in a conprehensive wei ght reduction



program including nutritional counseling, exercise nanagemnent,
and use of anorectic nedications when appropriate.” Patient
selection criteria were as foll ows:

A.  Any individual who is over their ideal
body wei ght may participate in the nutrition
and exercise portions of the program

B. In order to qualify to participate in
t he nedication portion of the program the
i ndi vidual nust neet the following criteria:

1. Between the ages of 18 and 65 (any
person between the ages of 61 and 65 nust
have nedi cal clearance fromtheir PCP
[primary care physician]).

2. M ninmum of 20% over ideal body
wei ght .

3. No present history of heart disease,
uncontrol |l ed hypertension, cardi ac
arrhythm a, glaucoma, uncontrolled diabetes,
hypert hyroi di sm psychotic illness, drug or
al cohol abuse, pregnancy, breastfeeding, or
i npendi ng surgery requiring genera
anest hesi a.

4. Any deviation fromthese criteria
requires coll aboration wth physician.

9. The follow ng was the General Condition of the weight
| oss protocol:

The A.R N.P. should consult with the
physician on all patients exhibiting
abnormal findings which mght affect their
wei ght | oss managenent and refer for
physi ci an eval uati on as needed.



. Pati ent C. B.

10. Patient C.B. learned of the Center's weight |oss
program from her daughter, who had participated in the program
and taken weight |loss nedication. C B. had an initial
consultation at the Center on Cctober 23, 1996. At the time, as
recorded on the Center's Wi ght Reduction Intake Form C. B. was
62 years of age, her weight was 165 pounds, her height was five
feet and four inches, she had a nmedium frane, her blood pressure
was 138/ 82, and her pulse was 72 beats per mnute. The intake
form al so i ncl uded her body measurenents as of QOctober 23, 1996.

11. As part of the initial consultation, C B. conpleted
the Center's Wi ght Reduction Program Questionnaire, in which
she stated that she considered her ideal weight to be 135
pounds, that her biggest obstacle to | osing weight was staying
on a diet, and that she was interested in using nedication in
her weight | oss program C. B. indicated that she had no
[imtations on exercise and played tennis regularly. She
di scl osed her current nedications, and she indicated that she
did not then, nor had she ever, had the follow ng conditions:
heart di sease, irregular heartbeat, high bl ood pressure,
gl aucoma, diabetes, psychotic illness, or alcohol or drug abuse.

12. Nurse Payne reviewed the Wi ght Reduction Program
Questionnaire with C.B. and conpleted the intake form She

noted on the intake formthat C B.'s ideal weight was between



120 and 135 pounds, that her weight goal was 135 pounds, and
that her body mass index ("BM") was 28.' Nurse Payne revi ened
with C.B. the information C B. provided on the questionnaire,

i ncludi ng her nedical history, current nedications, and drug
allergies, and Nurse Payne noted on the intake formthat C. B.
reported arthritis as her only significant medical history.

13. Nurse Payne and C B. discussed the 1200-calorie
exchange diet that was part of the program and Nurse Payne
devel oped an exercise plan for C. B. that included walking in the
pool tw ce each week and incorporated C B.'s usual routine of
playing tennis three tinmes each week. Nurse Payne noted on the
intake formthat Dr. Ira Fine was C.B.'s primary care physician

14. Nurse Payne al so discussed nedi cation options with
C.B., including the benefits and risks of nedications. The
intake formincluded a printed section on nedications, in which
the first entry was "Pondinin®? 20 ng. po bid and Phentermine 37.5
ng. po qd" and the second entry was "Qther." Nurse Payne
i ndicated on the intake formthat C.B. would be started on
"Phen/ Fen pendi ng nedi cal clearance [by] Dr. Fine & EKG"

Nur se Payne al so advised C. B. that she would need to obtain
medi cal clearance fromDr. Fine before nedication would be
prescri bed.

15. During the initial consultation on Cctober 23, 1996,

Nur se Payne provided C.B. with a Consent for Diet Programform
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and discussed with CB. in detail the information in the consent
form The consent form contained descriptions of both

Phent erm ne and Fenfluram ne, together with the
contraindications to their use, and Nurse Payne provided C B.
with an excerpt fromthe Physician's Desk Reference for
Phenterm ne and the packet insert for Pondinmin.® C B. signed the
consent formon October 23, 1996.

16. A bl ood specinen was drawn from C. B. on Cctober 23,
1996, and Nurse Payne scheduled C. B. for an EKG on Cctober 26,
1996. Nurse Payne tel ephoned Dr. Fine's office on Cctober 25,
1996, and spoke with "Betty" about nedical clearance for C.B. to
participate in the weight |oss program she specifically told
Dr. Fine's office the programwould include the use of Phen/Fen.
Nurse Payne was | ater advised by Dr. Fine's office that Dr. Fine
had nedically cleared C.B. to participate in the Center's wei ght
| oss program*

17. Once nedical clearance was obtained for a patient and
the results of the blood work and EKG were received, the
standard procedure at the Center was for the A RN P. to present
the patient's chart to one of the supervising physicians.® The
physician would review the test results and the patient's
medi cal history and determ ne whether it was appropriate to
prescri be nmedications for the patient. |If so, the physician

wrote the prescriptions, which were then given to the patient.
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Nei t her Dr. Pliskow nor Nurse Payne can recall specifically that
this procedure was followed in C. B.'s case, but there is nothing
in the record to indicate a deviation fromthis procedure with
respect to C B.

18. C B. was cleared for participation in the weight |oss
program and for the use of Phen/Fen based the results of her
bl ood work and her EKG and on the criteria set out in the weight
| oss protocol: Her primary care physician had gi ven nedica
cl earance; her wei ght was 20 percent above her ideal body
wei ght; and she had reported no present history of the
conditions identified in paragraph I1.B.3 of the protocol. Her
bl ood pressure and pul se were normal. The results of her EKG
showed no significant abnormality, and there was nothing in the
results of the blood work done on October 23, 1996, that would
prevent C.B. fromparticipating in the weight |oss program or
from taki ng Phen/ Fen.

19. CB.'s initial prescriptions for Phen/Fen were witten
on Cctober 28, 1996 and, as noted in her chart, were for
Pondimn in the dosage of "20 ng. [mlligrans] po [orally] bid
[twce daily]" and for Phenterm ne in the dosage of "37.5 ny.

6 The nedications and

[mIligrans] po [orally] qd [daily]."
dosage prescribed for C. B. remained the sanme throughout the tine
she participated in the Center's weight |oss program and no

further notations regardi ng dosage was included in her chart.
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20. CB. initially visited the Center each week; in late
Novenber 1996, the frequency of her visits was decreased to once
every two weeks, and then, in early February 1997, to once every
four weeks. At each visit, a nenber of the nursing staff at the
Center would note C.B.'s bl ood pressure, pulse, and wei ght on
the progress fornms in her chart, together with the anount of
wei ght | ost since her last visit. The chart al so contained the
notes of Nurse Payne or the other A R N.P. working at the Center
reporting on C.B.'s success in staying on the diet and exercise
pl ans; noting that her nedication was "P/F"; and summari zi ng
C. B.'s general progress, anything unusual she reported, and the
pl an she would follow until the next visit. C B. also conpleted
at each visit a Follow-Up Questionnaire in which she was asked
to report whether, since her last visit, she had experienced
chest pain, shortness of breath, dizziness, |ight-headedness,

vi sual probl ens, pal pitations, abdom nal pain, bowel changes,
fatigue, difficulty sleeping, depression, irritability,
difficulty concentrating, nenory |oss, trenors, or increased
appetite.

21. The Center's standard procedure was for the A R N P.
meeting with the patient to discuss the answers in the
gquestionnaire with the patient and to question the patient
regardi ng any problens he or she m ght be having with the

program Once the AR N. P. had exam ned the patient and
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conpleted the patient's progress report, the AR N P. would take
the chart to the supervising physician, who would review the
chart and wite the prescriptions for Phen/Fen. None of the
prescriptions for Phen/Fen di spensed at the Center were
pre- si gned.

22. Patients in the weight |oss programreceived new
prescriptions for Phen/Fen at each visit to the Center. Because
Phent ermi ne and Fenfluram ne are controll ed substances, there
could be no refills on a prescription, so the prescriptions were
witten for a sufficient nunmber of pills to last until the
patient's next visit to the Center. Although the prescriptions
were witten and signed by one of the supervising physicians,

t he physicians did not sign the patient's chart.

23. After the supervising physician wote the
prescriptions, the A RN P. wuld take the prescriptions to the
patient, who could have themfilled at the pharmacy in the
of fi ces of Advanced Winen's Heal thcare or at a pharnacy
el sewhere. There is nothing in the record to indicate that this
practice was not followed with respect to the prescriptions
i ssued to C.B.'

24. On Novenber 4, 1996, her first visit after beginning
the program C. B. reported one epi sode of |ight-headedness.

O herwi se, C.B. reported none of the synptons identified in the

guestionnaire and reported no problens wth the program Had

14



C.B. reported experiencing anything abnormal, Nurse Payne woul d
have called in one of the physicians supervising the Center for
a consul tation.

25. C.B. participated in the Center's weight | oss program
t hrough April 7, 1997, which was the date of her last visit.
C.B. lost weight on the Center's programat a slow but steady
rate, usually between one and four pounds between visits, until,
on April 7, 1997, she wei ghed 141 pounds. C B.'s treatnment with
Phen/ Fen ended before May 1997, when the Florida Board of
Medi ci ne published stricter Iimtations on the use of these
medi cat i ons. ®

26. Although Dr. Pliskow was not present in the office on
Oct ober 28, 1996, when C.B.'s first prescriptions for Phen/Fen
were witten, he was present in the office during four of C.B.'s
ten visits to the Center. Because at |east one other physician
was al so present in the office during these four visits,
Dr. Pliskow may or may not have reviewed C.B.'s chart and
witten her prescriptions.®
I11. Sunmmary

27. The evidence presented by the Departnent is not
sufficient to support a finding that Dr. Pliskow practiced
medi ci ne bel ow the | evel of care considered acceptable by a
reasonabl y prudent physician under simlar circunmstances or to

support a finding that Dr. Pliskow failed to docunent in C.B."'s
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nmedi cal records justification for the course of her treatnment in
t he wei ght | oss program and the dosage of the nedications
prescribed for her.

28. The evidence is not sufficient to establish clearly
and convincingly that the prevailing standard of care required
t he physician supervising the Center's AR N P.s personally to
performa physical exam nation of C. B. prior to her being
cl eared for receiving nedication as part of her weight |oss
programor personally to obtain C. B.'s nedical history. Rather,
it was appropriate for Nurse Payne and the other AR N P
wor king at the Center to perform physical exam nations and to
t ake medi cal histories of persons seeking to participate in the
Center's weight | oss program

29. In addition, the evidence is not sufficient to
establish clearly and convincingly that it was inconsistent with
the prevailing standard of care for the Center's supervising
physicians to rely on CB.'s primary care physician to provide
nmedi cal clearance for her to participate in the weight |oss
program Dr. Fine was famliar with C.B.'s overall nedica
condition as a result of his exam nation of her on Septenber 12,
1996, and he was, therefore, conpetent to assess the overal
ri sks of her participation in a weight |oss program
i ncorporating the use of anorectic nedications. Furthernore,

the evidence fails to establish that it was inconsistent with
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the prevailing standard of care to rely on the verbal nedical
cl earance conveyed to Nurse Payne through Dr. Fine's office;
rather, the persuasive evidence suggests that it was the nornal
practice for clearance to be given in this manner.® And,
significantly, Dr. Fine's nedical clearance was not the only
basis for C.B.'s clearance to take anorectic nedi cations:
C.B."s vital signs were recorded on the intake form by the
Center's nursing staff, and Nurse Payne conpiled C B.'s nedica
history fromC B.'s answers to questions on the Wi ght Loss
Program Questi onnaire and from di scussions with C. B; an EKG and
ext ensive bl ood work were ordered for C B., and a physician
reviewed C. B.'s chart and the results of these tests before
witing C.B. prescriptions for anorectic medications. !

30. The evidence is not sufficient to establish that the
physi ci ans practicing at Advanced Wnen's Heal thcare failed to
provi de the appropriate |evel of supervision to the AR NP.s
who worked in the Center. A R N P.s are independent
practitioners, and they are subject only to the genera
supervi sion of a physician. The evidence failed to establish
that the prevailing standard of care for physicians supervising
A.R N.P.s required anything nore than that the physician be
avai l able for consultation. At |east one physician was
avail able in the Advanced Wnen's Heal thcare offices at all

times for consultation and/or patient evaluation if an ARNP
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wor ki ng at the Center determ ned that a patient was experiencing
any conplications or if a patient reported any unusual synptons.

31. The evidence is not sufficient to establish clearly
and convincingly that the type and scope of information
collected during C.B.'s regular visits to the Center and the
on-going care provided to C. B. were not appropriate under the
prevailing standard of care for nonitoring patients on wei ght
| oss progranms such as C.B.'s. The prescriptions for CB.'s
wei ght |1 oss nedications were witten by a physician at each of
C.B."s visits, but only after the physician reviewed her chart,
whi ch included the A RN P.'s progress notes and C.B.'s answers
on the Foll ow Up Questionnaires she conpleted at each visit, to
determ ne whether it was appropriate to continue C. B. on
anorectic nedications.'® The evidence also fails to establish
that the prevailing standard of care required a supervising
physician to sign a chart prepared by an AR N P. to indicate
that it had been reviewed. *?

32. The evidence is not sufficient to establish that C. B
was not an appropriate candidate for a weight |oss program using
Phen/ Fen under the prevailing standard of care in 1996 and early
1997.'* Adequate justification for the treatment of C.B. with
anorectic nedications was included in C.B.'s nedical records:
She was consi dered obese by 1996 standards because her wei ght of

165 pounds was nore than 20 percent higher than her ideal body
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wei ght of 120-to-135 pounds and because her BM was 28 and she
wanted to | ose weight. In addition, nothing in the nedica
history C.B. provided to Nurse Payne or in her tests results
i ndi cated that she woul d be an inappropriate candi date for
anorectic nedi cations, and she reported no conplications during
her followup visits.®

33. The evidence is not sufficient to establish clearly
and convincingly that the dosages of Phen/Fen prescribed for
C.B. were inappropriate or excessive under the prevailing
standard of care in 1996 and early 1997. Rather, the dosages
prescribed for C.B. were in the | ower range of dosages
recommended at the tine by the Anerican Society of Bariatric
Physicians and in the nedical literature in general for the use
of Phenterm ne and Fenfluramine in conbination.® The dosage of
bot h nmedi cati ons was printed on the intake form conpl eted during
C.B.'s initial visit to the Center, and the dosages did not
change during the tinme C.B. participated in the Center's wei ght
| oss program in accordance with normal practice, no further
not ati ons were nmade regardi ng dosages in C.B.'s chart. New
prescriptions were witten each tine C.B. visited the Center,
and no refills were permtted, which is also in accordance with

the standard practice in dispensing controll ed substances.
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CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1)
and Section 456.073(6), Florida Statutes (2001).

35. Inits Admnistrative Conplaint, the Departnent has
charged Dr. Pliskow with having violated three provisions of
Section 458.331(1), Florida Statutes, as follows:

(m Failing to keep legible . . . nedical
records that . . . justify the course of
treatnment of the patient, including, but not
limted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed or adm nistered; and
reports of consultations and

hospi talizati ons.

(q) Prescribing, dispensing, adm nistering,
m xi ng, or otherw se preparing a | egend
drug, including any controlled substance,
other than in the course of the physician's
prof essi onal practice. For the purposes of
this paragraph, it shall be legally presuned
t hat prescribing, dispensing, admnistering,
m xi ng, or otherw se preparing | egend drugs,
including all controlled substances,

i nappropriately or in excessive or

i nappropriate quantities is not in the best
interest of the patient and is not in the
course of the physician's professional
practice, without regard to his or her

i ntent.
* * *
(t) . . . [T]lhe failure to practice
medi cine with that |evel of care, skill, and
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treatment which is recognized by a

reasonably prudent simlar physician as

bei ng acceptabl e under simlar conditions

and circunst ances.

36. The Departnent seeks to inpose penalties against

Dr. Pliskow that include suspension or revocation of his |icense
and/or the inposition of an admnistrative fine. Therefore, the
Depart ment has the burden of proving by clear and convincing

evidence that Dr. Pliskow committed the violations alleged in

the Adm nistrative Conplaint. Departnent of Banking and

Fi nance, Division of Securities and I nvestor Protection v.

Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996); and Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).

37. In Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court defined clear and convincing evidence as
foll ows:

[C]l ear and convincing evidence requires
t hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
established. Slomowitz v. Wl ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).
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See al so Wal ker v. Florida Departnent of Business and

Pr of essi onal Regul ation, 705 So. 2d 652, 655 (Fla. 5th DCA

1998) (Sharp, J., dissenting).
38. The Departnent specifically alleged inits
Adm ni strative Conplaint that the basis for the charge that
Dr. Pliskow violated Section 458.331(1)(m, Florida Statutes,
was his failure "to docunent justification for the course of
treatment and the dosage of Patient C.B.'s nedication in the
medi cal records.” On the basis of the findings of fact herein,
the Departnent failed to prove by clear and convinci ng evi dence
that Dr. Pliskow violated Section 458.331(1)(n), Florida
Statutes, as charged in the Admi nistrative Conplaint. The
nmedi cal records kept by the Center include all of the
i nformati on necessary to justify placing C B. on Phen/Fen as
part of her weight |loss programin 1996 and early 1997. In
addi tion, the nedical records kept by the Center for C. B
identified the nedication prescribed for her, as well as the
dosages initially prescribed on October 28, 1996, which is
sufficient since there was no change in the dosages prescribed.
39. The Departnent specifically alleged inits
Adm ni strative Conplaint that the basis for the charge that
Dr. Pliskow violated Section 458.331(1)(q), Florida Statutes,
was his failure "to docunent justification for the course of

treatment and the dosage of C.B.'s nedication in the nedical
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records."” Based on the findings of fact herein and for the
reasons stated in the i medi ately precedi ng paragraph, the
Departnent failed to prove by clear and convi nci ng evi dence t hat
Dr. Pliskow violated Section 458.331(1)(q), Florida Statutes, as
charged in the Adm nistrative Conpl aint.

40. The Departnent specifically alleged inits
Adm ni strative Conplaint that the basis for the charge that
Dr. Pliskow violated Section 458.331(1)(q), Florida Statutes,
was his failure "to conplete a physical exam nation and/or
obtain a conplete history of Patient C.B. prior to starting her
on a weight loss reginme"; "to provide adequate supervision of
the AAR.N.P. and personally reviewed [sic] Patient C.B.'s
chart"; and "to docunent justification for the course of
treatment and the dosage of Patient C.B.'s nedication in the
nmedi cal records.” Based on the findings of fact herein, the
Departnment failed to prove by clear and convincing evi dence that
Dr. Pliskow violated Section 458.331(1)(t), Florida Statutes, as
charged in the Adm nistrative Conplaint. As set forth in
par agr aph 38, above, the nmedical records of the Center included
sufficient information to justify C.B.'s treatnent and
nmedi cati on dosages. The prevailing standard of care did not
requi re the supervising physician of an A RN P. personally to
perform a physical exam nation of C. B. or personally to conpile

her medical history. Finally, Nurse Payne and the other
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AR N.P. at the Center were adequately supervised in a nanner
consistent with the prevailing standard of care, with the

requi renents of the protocol for the Center on file with the
Departnent, and with the paranmeters within which AR N P.s
practiced in Florida, as set forth in Sections 464. 003 and .012,
Florida Statutes (1995); and in Rules 64B8-35.001 and . 002,

Fl ori da Adm ni strative Code.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOVWENDED that the Board of Medicine enter a final
order dismssing inits entirety the Adm nistrative Conpl ai nt
agai nst Steven Pliskow, M D

DONE AND ENTERED this 30th day of April, 2002, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 30th day of April, 2002.
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ENDNOTES

'/ Ideal weight range and BM were cal cul ated using a chart
produced by the American Society of Bariatric Physicians.

2/ Pondiminis a brand nane of Fenfl urani ne.

3/ The package insert contains the sane information found in the
Physi ci an' s Desk Reference.

4  Dr. Fine did a conprehensive routine physical exam nation of
C.B. on Septenber 12, 1996, during her first visit to his
office. This exam nation included taking a nedical history of
her and her famly, a social history, a review of her current
nmedi cations, and a exami nation of all of her organ systens. The
only abnormality Dr. Fine discovered during his exam nation was
a mld to noderate systolic heart nmurnur, which he rated as a
"one-to-two over siXx" murnur.

Dr. Fine did not performa special examnation in |late
Cct ober 1996 for the purpose of clearing C.B. for a weight |oss
program In Dr. Fine's opinion, however, based on his
exam nation in Septenber 1996, there was no nedi cal reason she
could not participate in a weight |oss programinvolving the use
of Phen/Fen. Dr. Fine noted that, at the tinme, the nedica
prof ession was not aware of any problens with prescribing
Phen/ Fen as part of a weight |oss program

°/  The supervising physicians at any given time were those
present in the offices of Advanced Wnen's Heal t hcare, which
were next door to the Center's offices.

®/ Dr. Pliskow was in surgery and not in the Advanced Wnen's
Heal t hcare of fices on the norning of October 28, 1996, when C B
received her first prescription for Phen/Fen.

I C.B. testified that either Nurse Payne or the other A R N P.
wor ki ng at the Center provided the prescriptions to her.

C.B. does not know who filled out the prescriptions and signed
them but she testified that the prescriptions were signed by a
nmedi cal doct or.

8/ Fenfluram ne was renoved fromthe narket in late 1997.

°/  Dr. Pliskow cannot recall specifically reviewing C.B.'s chart
or witing prescriptions for her during the tinme she was a
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patient at the Center. It was not his practice to initial the
charts of the Center's patients when he reviewed them nor did
he note the nedication and dosage prescribed on the chart unl ess
the nmedi cati on or dosage was changed. Dr. Pliskow testified
that he attenpted to obtain the prescriptions thenselves from

t he pharnmacy that operated on the Center's prem ses to verify
the identity of the physician(s) who signed the prescriptions
and the dosage prescribed, but the pharmacy refused to rel ease

t he records.

9/ Dr. Fine could not recall ever having sent a copy of his
medi cal records to another physician in the context of clearing
a patient for a nedical procedure, and both he and Dr. Miltach
testified that they were not aware of any requirenent that a
primary care physician do so.

1/ The results of C.B.'s EKG and bl ood work were not anong the
docunents the Department provided its expert wtness,

Dr. Holthaus. Consequently, Dr. Holthaus's opinion that

Dr. Pliskow failed to do an adequate physical exam nation before
clearing C.B. for the use of anorectic nedications was based, at
| east in part, on his incorrect assunption that C B. had had no
EKG or bl ood work done as part of her evaluation at the Center.
H's opinion on this point is, therefore, not credited.

12/ Dr. Holthaus testified that "an encounter" with a patient
t aki ng anorectic nedications should mninmally include an
extensive exam nation into the patient's cardi ovascul ar,
gastrointestinal, neurological, and psychol ogi cal status; renal
function; electrolyte level; and orthostatic changes.

Dr. Holthaus did not state that such an exam nation was the
prevailing standard of care at the tinmes material to this
proceeding, and it nust be inferred fromthe context of his
testinmony that he was expressing his opinion and beliefs and
describing the manner in which he conducted his practice, rather
t han descri bing the objective standard of care acceptable to a
reasonabl y prudent physician under circunstances simlar to
those in which CB. was treated at the Center

13/ Dr. Holthaus first testified that the standard of care for
supervising AR N P.s required the supervising physician to sign
the chart. Dr. Holthaus |ater conceded that the chart prepared
by a physician's assistant had to be reviewed and si gned but
that this was not a requirenent for charts prepared by an

A. R N. P.
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4 Dr. Holthaus first testified that C.B. was not an
appropriate candi date for anorectic nedicati ons because her BM
was not sufficiently high; he later testified that she was
marginally qualified as a candi date because her wei ght was nore
t han 20 percent over her ideal body weight; and he finally
conceded that C.B. did qualify under the guidelines in place at
the tine she participated in the Center's weight | oss program
Al t hough C.B. may not have qualified for the use of anorectic
medi cati ons under the stricter standards published by the

Fl ori da Medi cal Association, these standards were not published
until after C B. stopped participating in the Center's program

15/ C. B. testified that she was not aware that she had a heart
murmur until after she stopped visiting the Center and so did
not include this in her medical history. In Dr. Holthaus's
opinion, C.B. was a high-risk patient for anorectic nedications
because a patient with a heart nurmur "by definition may have
sonme abnormality within their heart,” and the use of anorectic
nmedi cations could potentially cause "cardi ovascul ar stress."
Dr. Pliskow, Dr. Fine, and Dr. Miultach each testified that a
"one-to-two over six" heart murnur, which is by definition one
that is barely audi ble, would not preclude C. B. from
participating in the nmedication portion of the Center's weight

| oss program According to Dr. Multach, Dr. Pliskow s expert
witness, in 1996 there were no known adverse effects of Phen/Fen
on the heart, and Dr. Fine did not consider C B.'s heart nurnur
an i npedi nent to her participation in the weight |oss program
The testinmony of Dr. Multach, Dr. Pliskow, and Dr. Fine on this
point is credited as nore persuasive than that of Dr. Holthaus.

Dr. Holthaus testified that he believes that C B.'s age of
62 years placed her at a high risk for the use of anorectic
medi cations, but he did not explain the basis for this opinion.
Mor eover, he did not opine that her age disqualified her from
t aki ng such nedi cati ons.

Dr. Holthaus's testinmony that the results of C B.'s EKG
i ndi cated an abnornmality is not credited. Dr. Holthaus exam ned
the EKG results for the first tine at the hearing, and his
description of the perceived abnormality was vague and
i nconclusive. Both Dr. Pliskow and Dr. Miultach testified that
there were no significant abnornmalities shown on the results of
C.B.'"s EKG and their opinions are credited as nore persuasive
than the opinion of Dr. Holthaus.
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8/ Dr. Holthaus initially testified that the dosages of

Phen/ Fen prescribed for C.B. at the Center were excessive given
her age and what he considered her marginal qualification for
anorectic nedication. He did not, however, identify what he
considered to be the appropriate dosages, and, later in his
testinony, he conceded that the dosages prescribed for C.B. were
not greater than the dosages consi dered appropriate under the
prevailing standard of care.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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